The media have been focusing on events that occurred in 1968 as a year of change and revolution. However, as most of us do not live our lives out on the world stage or at the frontier of violent revolutions we form our opinions largely on the basis of what we read in the newspapers, see on television or hear on the radio. If we look back to 1968 and indulge in a memory trip it will demonstrate how technology, laws and history and social mores have changed our lives and perceptions.
In 1968 I began reading for the Bar.
Wearing a red polka-dot mini skirt I rushed to see the hippy musical Hair on the London stage: a landmark production with lots of good tunes and witty anti-establishment lyrics and nudity. The Lord Chamberlain had at last been confined to history along with censorship on grounds of morality and good taste that had also been used to challenge the publication of Lady Chatterley's Lover by D H Lawrence through the courts.
It had been forty years earlier in 1928 when women in the UK obtained universal suffrage on the same basis as men and this era seemed remote to me then -far more remote than 1968 does now looking back from 2008. But is that because I was there in 1968? Or is it because I am part of the post war generation and World War II was such a great divide separating people who could from people who could not remember Before the War (when there was real cream and lots to buy in the shops) with another subgroup of people who could remember events during the War years?
Have we gained more than we have lost in the last 40 years medically and legally? I think the answer is a resounding yes! However, as a lawyer, I feel better qualified to explain why. I qualified as a barrister in 1972 by which time I was married with three very small children around me.
I began an extraordinarily varied legal career with two rather grand, but not very useful pupillages, at the Chancery Bar in [1974] [1975] In about 1977 Malcolm and I began attending the Medico-Legal Society lectures. Malcolm (a property and commercial law solicitor) had seen a note advertising the meetings. Malcolm joined the Society in about 1978 and I came along as his guest. I think we were the youngest people there. Both of us found the topics fascinating -even more fascinating than property law.
In 1981 my career and the Medico-Legal Society began to link up when I was moved from the Chancery Courts to a Divisional Court headed by the then newly appointed Mr Justice Woolf. In the spring of that year I wrote up a judgment on granting attendance allowances for cooking for The Lancet. It was the first of many -I wrote for The Lancet on a regular basis on every imaginable medico-legal topic for over twenty years and I found my attendance at Medico-Legal Society meetings and talking to the people I met there to be a huge help professionally (and it still is). In 1983, I became the Editor of the Journal (25 years ago now) and I have enjoyed writing for it, developing it and enlarging its scope a stimulating challenge. I always need good quality articles on medico-legal topics, so please, start writing.
Thanks to the writing and investigations I did for the Journal and The Lancet I found myself acquiring professional expertise in dealing with medico-legal cases. I abandoned property law and in 1990 I was invited to join Old Square Chambers and began working there in January 1991. I was immediately instructed as a case counsel in the Benzodiazepine litigation which was rapidly gaining momentum or running out of control depending on your point of view.
In case you're wondering why, if I was so interested in medico-legal issues, it took me so long to make the move professionally, the answer is that I would have opted for this kind of work at the outset, only it was not available to me as a woman pupil or barrister when I qualified in 1972 or in the years that followed. Yes, there was overt discrimination and certain routes and chambers were barred to me.
I first thought about Law as a career in the summer of 1965 when I was showing a cousin from abroad around London in the swinging 60s. After a walk down Carnaby Street we elected for something different -a visit to the Old Bailey to see English justice at work. We got off the bus too early at the Royal Courts of Justice but decided to go in there instead. We wandered about looking for a case that was interesting and sat in on a defended divorce case. The applicant wife (middle aged and very ordinary) was giving evidence in a whining, miserable voice. She was petitioning on the ground of (mental) cruelty. This case illustrates why the law on divorce was urgently in need of reform at that time even if some may think that marriage is too easily dissolved these days in Britain.
Counsel for husband (red hair poking out from under his wig): "Why is he cruel? Does he hit you?" "No, but he's very stingy. He's a very mean man." "Give an instance of this so-called cruelty to you…" "He won't allow anything but the lowest wattage bulbs in the lights so it's always dark and it is cold too. Our house is cold and dark. He is so mean he won't even let me use clean sandwich paper for his sandwiches but brings it back and uses it again several times. Greaseproof paper with food on it being used over and over and he saves bits of string…"
It was unutterably depressing.
And we both felt that the miserable wife's counsel was an utter gutless wimp who didn't stand up for her. I dare say he was by now regretting taking the case on as even to us it looked a disaster and the judge was frowning. My cousin Roy whispered to me, "Diana, you would be much better than him!" And I thought yes, I would. That was the first time I thought about going to the Bar.
The next year I went to a party dressed as Portia in a borrowed wig and gown. Malcolm thinks that was the deciding moment! In 1968 we lived in Modern Times. We felt on the cusp -the Old Order was on its way out and tomorrow belonged to us. The contraceptive pill was a great liberator for women, the 1967 Abortion Act legalised social abortion and homosexual activity was decriminalised if carried out in private by consenting men aged over 21. The courts' structure was modernised (the Assizes were abolished) and our Divorce Law radically altered to allow for consensual and even non-consensual divorce after five years on the basis of marital breakdown excluding the need to prove fault, though fault could be demonstrated to prove breakdown. Before that, the key grounds for a divorce were cruelty, desertion and adultery and the aggrieved party could refuse a divorce indefinitely.
Here are some snapshots of life 35-40 years ago:
In about 1971 I went to a party and was introduced to Monty Waters QC as an aspiring bar student. This was our conversation paraphrased:
Me: "I haven't decided which area of the Law to go into yet." MW QC: "Oh, that's easy. You'll be going down to The Temple, my dear. I would have liked to have had a pupillage in personal injury chambers. Here is my experience: in 1972, shortly before I wrote my finals in May, Malcolm's firm arranged for me to attend a conference with counsel with the agreement of the client. It was held at an all white male personal injury set in the Temple. When I arrived and gave the elderly head clerk my most charming smile and expressed an interest in this type of work, he snarled at me: "Oh no! Don't you go getting any ideas! We've never had a woman here and we're not starting now!"
Freedom of speech meant you could say what you liked then.
I followed the client and the managing clerk into counsel's room (at that time most conferences were held in counsel's own rooms and not in a dedicated conference room).
The client was a skinny little man of about 45 who had been left with a painful bow leg after an operation done by a private consultant orthopaedic surgeon. He hitched up his trousers for us all to see it. It was really bowed. He was a hairdresser and he found he could no longer stand all day to do people's hair and he was losing earnings.
Counsel told the client in posh public school tones that he did not think there was a case in negligence, but then said that if, notwithstanding his advice, the client wanted to sue the surgeon he would have to instruct a different barrister because he and the surgeon played golf regularly at the same club at weekends. The poor overawed client said meekly that he would accept the advice. The legal executive just wrote notes. I felt this wasn't right, but it wasn't my place to comment -at least until I got home.
Being charitable now I suspect counsel only opened the papers just before we arrived and was stuck with a problem, but I'm sure he was glad to get his doctor friend off the hook. I don't think this would happen today. And I am certain it would not happen in my own Old Square Chambers! When I did my two rather grand Chancery pupil-lages in Old Square, Lincoln's Inn, dressing for the Bar was very difficult for a young woman. The shops were filled with psychedelic and weird patterned clothes; there were no dark business suits for women in the shops and the only black jacket I could find was a velvet one. Power dressing came in with Mrs Thatcher in 1979. Everybody remembers their first brief: mine was in 1975. I was instructed by my next door neighbour's big city firm to wind up a company for nonpayment of a debt. Winding up petitions were held in open court before a Chancery High Court judge on Monday mornings. As many as 50 or 60 robed barristers and their instructing solicitors and clerks would squeeze in to wait for their case to be called from the printed list. It was an absolutely ridiculous circus.
I had been a few times with my pupil master, Brian Parker, and I carefully wrote down the magic incantation word for word, and dressed in my new wig and gown, I went to court before Mr Justice Brightman. When my case was called our exchange went something like this:
Me: "May it please you my lord, I appear for Black Adder and Co Ltd the applicant in this matter; the debt is £3,500, the list is negative and I ask for the usual order."
For everyone else that morning this had resulted in the judge saying, "Yes."
In my case there was a pause and a rustle of papers by the judge. Then he said:
"There was a fault in the advertisement. The name of the company was incorrectly spelt. I can't grant the petition."
Oh, no, crikey, a disaster. I didn't know what to do now. I mumbled, "Oh, dear, well, that's a pity…" There was a tittering and everyone stopped what they were doing to listen more carefully. Complete silence. You could have heard a pin drop.
The judge, eventually: "Well? What do you want me to do?" Me: "Err…"
Then a kind counsel behind me came to the rescue and whispered loudly: "Ask him to adjourn for 28 days so the petition can be re-advertised."
And so I did and 28 days later the company was wound up.
I've had some better experiences since then. I am known as a claimant's counsel. Although I wrote and lectured doctors I have always been instructed for individual claimants in clinical negligence and personal injury cases. I have found great satisfaction in getting financial compensation for injured people who both need and deserve it. It's much easier to achieve a good result for a claimant than forty years ago when the law dealing with personal injury and medical negligence was contained in a chapter in a tort text book or an occasional article in a general law journal. Now there are shelves buckling under the weight of books and journals dealing with medical law and how to investigate and manage a clinical negligence claim (see the book reviews in this issue). How ever did we manage before?
There are now many more specialised and skilled solicitors and barristers who together with "expert" doctors and other appropriate professionals can assist claimants to achieve properly calculated compensation. Legal Aid has alas been shrunk and in part replaced by solicitors and barristers reluctantly signing up to no win no fee agreements when they believe the case is a winner. With all its flaws, I believe the Woolf reforms have improved the process for all the parties. When I qualified, discovery of documents did not take place until far too late when the case was well under way, and often being brought on the wrong points. Now, and indeed for many years, the rules of court require that disclosure of the parties' documents occurs at a pre-trial stage and the parties and their experts operate on a much more level playing field. Litigation is still an expensive lottery but it is a huge improvement on the loaded poker game that it used to be.
